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Divorce, one of those life changing events that affects over 50% of couples in the United 
States. Financially, it can be devastating. However, with the proper planning, it is 
possible to get through it and move forward. This eBook is intended to guide you 
through the financial aspects of divorce, providing you some tips from different 
experiences I have had.

When it comes to something as emotionally, mentally, and financially taxing as going 
through a contested divorce, there is really no way to “prepare” yourself for it. However, 
having these things in order will certainly make things go as smoothly as they can. Even 
if you are in a non-contested, respectful, collaborative divorce, you will still have to 
ensure you have taken the proper preparations in order to protect yourself and the best 
interest of your family.
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#1. Hire a Good Attorney
Even if you and your spouse feel that 
you are basically in agreement about 
the legalities of your divorce, it is 
important to have knowledgeable, 
dependable legal council to guide you 
through the process. If you are in the 
midst of a contested divorce, of 
course, a knowledgeable attorney is 
absolutely essential.

A “good” attorney does not 
necessarily mean the highest priced 
firm. Although some attorneys have 
earned their higher salary due to a 

history of wins in court, this is something that you should conduct your own research on. 
You may also receive excellent representation from smaller firms. With a smaller firm, 
you will also find that you incur fewer additional charges, such as paralegal and 
administrative staff time charges. The best course for choosing the right attorney is to 
talk to others who have gone through a divorce. 

Unfortunately, since 50% of marriages in the U.S. end in divorce, it probably won’t be 
very hard to find someone that can refer you to a good lawyer! You can also browse the 
web for information about local attorneys, looking for reviews or postings on forums 
from previous clients.

You should interview at least three divorce attorneys before you decide on one. Choose 
an attorney who has at least 5-10 years experience practicing family and divorce law. It 
is usually best for everyone involved if you lean towards a collaborative approach during 
divorce, and have an attorney who sees the value in this. If you and your spouse are 
able to settle all issues without litigation, it will eliminate immense amounts of time and 
stress, and will save you thousands of dollars.

If collaborative divorce just isn’t a possibility, make sure that you have an attorney who 
is capable and willing to litigate your case before a judge. You should be looking for two 
key qualities in your attorney:

1. Someone who knows the value of settling quickly.
2. Someone who is also willing to fight for you should it become necessary.

A good attorney will assist you in legal advice and the necessary legal 
filings for a divorce.  However, when it comes to assessing and dividing 

your finances, you may also want to contact a Certified Public Accountant 
to assist you with the financial aspects of divorce.
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#2. Gather Financial Documents
You should have your financial documents in order prior to beginning the divorce 
process. Before you even go into the first appointment with your attorney, you should 
have a clear understanding of where you and your spouse stand financially. It is best to 
bring in your accountant or a professional to assist you in this step.

Both parties in a divorce will be required to complete a financial affidavit to determine 
your income and expenses. If you have your financial documents in order prior to 
completing this, it will save you a great deal of time and headache. Here is a list of 
financial documents you will need to have in order:

Occupation / name and address of employer
Paycheck stubs for the past 6–12 months
Tax returns, including W-2s, 1099s, and all attachments for the last three years
Statements for all checking, savings, or other financial institution accounts for the 
last six months, including account numbers
All insurance policies owned by either spouse, including the insurance company, 
policy number, policyholder, annual premium, and amount of the benefit
Statement and/or plan description of any of the following in which either spouse has 
an interest:

Profit-sharing
Keogh
Credit union accounts, certificates of deposit, brokerage accounts
Annuities, pension, retirement plans, individual retirement accounts (IRAs)
Deferred compensation
Stock options

Documentation relating to any safe deposit boxes held by either spouse
Stocks or bonds owned by either spouse, including purchase date and purchase 
price
Net worth or other financial statements created in the past 3–5 years for the purpose 
of obtaining a loan
Prenuptial or postnuptial agreement
Wills or trusts prepared for or on behalf of either spouse, or in which either spouse is  
a beneficiary
Any inheritance or future interest in which either spouse has an interest
Education costs for children, including: tuition, room and board, books, fees
Any assets belonging to children
Work-related child care expenses for all children
Any written agreement relating to spousal or child support, custody, or marital 
property
Deed, address, tax number, and legal description of any real property owned by 
either spouse
Mortgage documents, tax assessments, real estate appraisals or tax bills for real 
property owned by either spouse
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#3. The Beginning of the End: Initiating A Divorce
Filing the Petition

The Petition for Dissolution of 
Marriage is the first 
document filed with the clerk 
of the court in your county, 
which starts the divorce 
case. It basically formally 
asks the court to end your 
marriage. In the petition, you 
will have to plead all of the 
facts required by your state’s 
law in order to entitle you to 
the outcome you are 
seeking.

In most states, you will have 
to include when and where 
you were married, how long 

you have resided in the state, information about your children, and may have to include 
grounds for which you seek a divorce. (In Florida, you are only required to state that 
your marriage is “irretrievably broken”, which is considered grounds for divorce.) 
Residency requirements and grounds for divorce vary from state to state.

The steps you will take in a divorce case depends on whether you are the “petitioner” or 
the “respondent”.

The petitioner is the person who initially files the lawsuit asking for a divorce. To give 
notice, the petitioner must serve the respondent with a copy of the lawsuit, in a manner 
determined by the state law. You typically cannot serve notice to someone else yourself. 
Service of the summons and petition must be made either by the sheriff of the county or 
by a special private process server who is registered in the state.

The respondent is the other spouse who is presented with a request for divorce, and 
must answer the lawsuit.

Response

Once a respondent is served with the summons and petition, they have a certain 
amount of time to file a response. This is usually twenty or thirty days. It is extremely 
important to file a response in the time frame that is given, or you could be found in 
default by the court. This means you may not be allowed to file pleadings in the case at 
all, and the petitioner may be automatically awarded whatever he or she asked for in the 
petition.
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#4. The Divorce Process
Following the filing of the petition and response, the divorce process continues with a 
series of steps. This can take weeks, months, or more than a year, depending on how 
contested your divorce is.

Discovery – In which both parties plead their cases to their attorneys, provide relevant 
information, financial documents, etc.

Custody Evaluation – When a divorce case involves minor children, and there has 
been no agreement regarding custody or visitation rights, the courts will often order a 
custody evaluation. This is a series of interviews and psychological screenings of 
parents, children, and any other individuals that are involved in the children’s life. The 
goal is to determine a custody arrangement that is in the best interests of the children.

Pretrial Conference or Mediation – The purpose of this conference or mediation is to 
address or clear up any lingering matters that need to be settled before trial, such as 
any outstanding discovery 
requests or objections to 
evidence or witnesses that 
the other party will seek to 
produce at trial. Ideally, if a 
divorce can be settled in 
Mediation, it will save both 
parties the cost and stress of 
a trial. If an agreement can 
be met, the mediator will 
work with attorneys to draw 
up a settlement, and it is 
then filed with the court for 
the judges approval, 
eliminating the need for a full 
trial.

Trial – If a settlement is not reached in Mediation, you will need to go to have a full trial, 
and leave the settlement agreement in the hands of the judge. Here, formal 
presentations of evidence and legal arguments are made in support of each party’s 
case in front of a judge.

Decree of Dissolution – After all of the evidence has been presented, the judge will 
render a decision in the form of a “decree of dissolution”, or divorce decree. It should 
cover all of the issues that were raised in the trial, including property distribution and 
child custody. If the parties have agreed to a property settlement or custody 
arrangement outside of court, whether before or after the court has heard evidence, the 
agreement must be submitted to the judge for his or her approval.
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#5:  Marital Assets and Personal Property
Who Gets What

One of the primary goals of the divorce process is the separation of your “legal 
agreements” and shared property. When emotions are involved, it may be difficult to 
view divorce as a business arrangement. However, that is exactly what it is. The goal is 
to make an equitable distribution of marital assets and debts. In order to ensure that this 
distribution is fair, it is imperative that you understand what is owned and what is owed.

When considering your marital assets, some may be obvious joint assets, such as 
houses, vehicles and bank accounts.

However, others may be a little unclear. These are often the source of debate in 
contested divorces. Some of these may include things like:

• Pension plans
• Inheritances
• Belongings that were brought into the marriage
• Artwork or collectables

Assets will be identified during the “discovery phase” of a divorce. This should be 
handled by your accountant, or a professional with knowledge of the subject. This 
person can help you gather and review all of the required financial documentation you 
will need to present (reference the list in Tip #2, “Gather Financial Documents”).

The most common way to receive 
this information is through 
interviews and depositions. 
However, a good professional will 
conduct an internet search of 
property records and court 
documents.

If you are concerned that your 
spouse is not honestly disclosing 
income and assets, a lifestyle 
review may be conducted. 
Lifestyle reviews of your spouse, 
is another way to receive valuable 
information as to income and 
assets that may be hidden away 
and unknown to the other spouse. 

In a lifestyle review, a professional will review spending habits verses income reported 
on tax returns. This will help to determine if there are additional income source 
supporting spending habits.
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#6: Valuing Assets in a Divorce
After the discovery phase, the hard work of valuing the assets will begin. One of the first 
things to consider is pre-marital assets. If these exist, identify them and move forward. If 
you are the spouse that didn’t own those asset(s) going into the marriage, you should 
know that fighting over them is time consuming and expensive. If the item is truly a pre-
martial asset, you will most likely lose the fight, and only end up incurring additional 
legal fees. 

Some of the assets that are easy to value include:

• Retirement accounts
• Cash and checking accounts
• Life insurance
• Cash value
• Brokerage accounts
• Social Security Benefits

The date of valuations is the 
only issue that may cause 
questions. If the asset is 
subject to stock market 
fluctuations (i.e. retirement 
and brokerage accounts) that 
date will usually be the date of 
distribution. Cash balances 
will usually be the filing date of 
the petition.

If there are closely held business(s) included in your divorce; they can become very 
difficult to value. You should know your State’s statute on personal/professional goodwill 
vs. entity goodwill. You should also know the accounting method used (cash vs. accrual) 
to produce the financial information. This will go a long way in starting and completing a 
discussion on valuing a closely held business.

Appraisals by a qualified third party should be used in all cases of real estate and a 
closely held business that does not qualify under the professional goodwill valuation.

Going through a divorce is an extremely difficult process. Sorting through 
financial documents, filing taxes, and dividing assets adds an even greater 
level of stress, especially if you are attempting to go it alone.  For help with 
the financial aspect of your divorce, please call (239) 384-9688 or contact 

me online at www.Makara-Assoc.com/contact.
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#7: Divvying up the Debts 
Who Pays for What

A spouse can be held liable in a 
divorce for the other spouse’s 
debts — and it doesn’t necessarily 
matter whose name the debt is in. 
When it comes to divorce, there 
are two forms of debt that courts 
primarily consider: living expenses 
and community property.

Living expenses include the cost 
of things like mortgage or rent, 
groceries, utilities, your cable or 
cell phone, and other, similar 
expenses.

Community property is basically, everything else.

So, for example, if you and your spouse owe on a credit card that you’ve used primarily 
to pay for groceries, gas and cable, that debt is considered living expense debt. 

However, if the debt on your credit card is for a new TV, appliances, exercise 
equipment, vacations, etc., it’s considered community property debt. In “Community 
Property” states, this debt is split right down the middle, regardless of who made the 
purchase, and whether the other person even had knowledge of it. 

Community property states are Arizona, California, Idaho, Louisiana, Nevada, New 
Mexico, Texas, Washington and Wisconsin.

However, in all other states, including Florida, debt is split up by something called 
Equitable distribution. This is where attorneys and a judge determine who owes what. 
So basically, if your spouse racked up a ton of credit card debt in secret, you’re more 
likely to come out of your marriage not owing that money.

In most cases, debt incurred and cash received after the filing date can be traced to one 
of the individuals, it is not done jointly. You can try to control this date by planning the 
adjusting the cash position(s) or debt incurred before the filing of a petition.  This can 
put you in a favorable position when an agreement is reached.

If you need the help of a CPA to assist you in sorting through your 
bookkeeping and divvying up your debt, call me at (239) 384-9688 or visit 

www.Makara-Assoc.com.
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#8: Divorce and Tax Preparation
Many issues arise when it comes to going through the divorce process. One of the most 
difficult financial issues in the initial stages is the impact your divorce will have on capital 
gains and income taxes. 

When filing taxes, you must consider issues such as:

• Timing of the divorce
• Income splitting
• Deducting of expenses
• Claiming children as dependents

An individual needs to provide 50% of monetary support and a principle residence for a 
child to qualify as a dependent under the tax code. Keep that rule in mind when working 
through the process.

With the difference in tax rates, lost 
deduction and tax credits of filing 
separately vs. jointly, you should 
have carefully thought out 
conversations regarding this issue. It 
can be a major tool in final 
negotiations for the individual with 
lower income. You should prepare 
the return(s) both ways based on an 
agreed upon income and deduction 
split. 

If the joint return has significant tax 
savings compared to filing separate, 

have each spouse indemnify the other to unreported income and file a joint return. 

With attorney fees and other professional costs, divorce can be a costly process. So, 
you should take advantage of any tax savings, as this can go a long way.

Abandoned Spouse Rule

Abandoned spouse rule allows a married person to be considered unmarried and file as 
head of household under the Internal Revenue Code [IRC sec 7703(b)]. This filing 
status has a lower tax rate and gives the taxpayer the ability to take tax credits, which 
are not available if filing a “married filing separate” tax return. To qualify, the taxpayer(s) 
must have lived apart for over half the tax year, any contact or nights together can 
disqualify head of household status. Also the taxpayer filing head of household must 
maintain and cover the cost of a principle residence for themselves and a dependent 
child.
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#9: Tax Preparation Timing
During and After Divorce

When preparing for tax filing during or after a divorce, the two dates I consider to be the 
most important are the date divorce petition was filed and December 31 of each year.

Pending divorces can often go on for more than one filing year.

Filing Date

In most states the filing date, by either party, is when you become financially separated. 
However, this is not true for every asset. Retirement plans are usually marked by the 
date of distribution and appreciating or depreciation assets (i.e. principle residence). 
This can be valued once an agreement is reached.

December 31st

December 31st is the last day of the tax year. It is the determining 
factor in a couple’s filing status. If you are legally married on 
December 31, you have two options when it comes to filing tax 

returns.  You may choose to file “jointly” or “married filing 
separate”. In very few situations does “married filing separate” 
produce a lower tax liability when compared to filing jointly.  
Depending on the nature of the relationship, income 
differences, and deductibility of expenses, this can become 
a major issue.  In fact, this issue is often the most 
contested area outside of a final agreement.

After a divorce is finalized, jointly filed returns for the past 3 
years are still open to IRS audit.  Innocent spouse relief could be something 

to consider if a tax liability arises due to audit findings. Generally, the IRS can collect tax 
from either spouse.  But, if the understatement was due to one spouse’s income, and 
the other spouse had no knowledge of the income, innocent spouse relief may be 
available.  You should use Form 8857 to request this type of relief.

Only professional fees related to tax issues and the receipt or payment of alimony are 
tax deductible by the party paying for the expense. They are deducted as miscellaneous 
itemized deductions subject to 2% adjusted gross income limitation. Attorney fees to 
process the divorce are not tax deductible.

Many issues can arise when filing your taxes during a divorce.  
It is advised that you seek the help of a Certified Public Accountant that 
can assist you in preparing and filing your taxes, so that it is in the best 

interest of both parties.
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#10: Real Estate & Divorce
Your Rights in the State of Florida

The Marital Home

In Florida, “the marital home” 
is defined as the piece of real 
property where you and your 
spouse have spent the 
majority of your marital lives 
together. This property is 
considered a joint asset, and is  
subject to division according to 
the Florida statutes. Of course, 
the court makes the ultimate 
decision as to who gets the 
property. A number of factors 
are taken into consideration, 
such as:

• Who has contributed more to the property’s mortgage
• Whose name is on the mortgage
• Whether children are present in the home

The court may award the home to a spouse with custody of the children, believing it to 
be in the best interest of the child. However, you may buy your former spouse out of 
their interest in the home by taking on a larger mortgage in your name only.

Other Real Estate

If you have real estate that was acquired before the marriage, it is generally eliminated 
from divorce proceedings (with the exclusion of the marital home). Other property is 
either sold with the proceeds divided among both spouses, or one spouse retains the 
property and the other receives a pay-out. This pay-out is based on the financial 
contributions made to the maintenance of the property or the paying of the mortgage.

Passive Activity Losses

Passive activity losses, such as rental properties, pose a complex question of whether a 
transfer would be a gift and subject to capitalization. If you have any rental properties or 
other passive investments you should consult a professional with knowledge of this 
matter before finalizing the martial settlement agreement.  Suspended S-Corporation 
losses follow the stock as stated in the martial settlement agreement.
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#11: Alimony and Child Support

Alimony versus child support. In terms of cash flow and taxes, these two terms can’t be 
any more different.

Child support is paid until the child reaches emancipation. Emancipation is defined in 
most cases as the age of 18 or graduation from high school, before the age of 19. This 
support is based on each party’s income and can be contested every 3 
years in most states.

The amount of child Support is determined by a standard 
calculation that factors in the following variables:

• Mother’s income
• Father’s income
• Number of overnights the child has with each parent
• Daycare and insurance costs

Alimony, on the other hand, can be for a fixed amount and/or fixed time period or 
continue for life of the paying individual. The issue of determining how much and what 
type of support you will receive in a divorce is beyond the scope of this eBook. This 
should carefully be discussed with a legal professional, along with all relevant facts 
available and knowledge of your State’s statutes.

Unlike child support, there is no formula to calculate alimony in the State of Florida. 
Alimony calculations are left up to the Court’s discretion. There are rules the Court must 
abide by, which are outlined in Florida Statute 61.08. However, these rules are open to 
broad interpretation. Alimony may be granted to either party, and it may be rehabilitative 
or permanent. It  could be a lump sum, payments, or both.
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#12: Tax Carry-forwards
Tax carry-forwards are another area to consider before or after the marital settlement is 
finalized. Depending on the size of these carry-forward(s) and the relationship with your 
ex-spouse, it may make sense to complete this negotiation prior to signing the martial 
settlement.

• Some of the carry-forwards are governed by IRC regulations. These include:
• Capital losses
• Charitable contributions 
• Net operating losses 

These are apportioned between spouses, and the amount is figured in a ratio based on 
whether separate carry-forwards would have been, if separate returns were filed. Carry-
forwards that are not governed by IRC regulations include:

• Alternative minimum and general business tax credits
• Investment interest expense

These carry-forwards should be allocated in a reasonable way. This is usually traced 
back to the spouse that generated the credit or follows the asset as defined in the 
marital settlement.

If you and your ex-
spouse took advantage 
of the first time home 
buyers credit under the 
American Recovery 
and Reinvestment Act 
of 2009, the recapture 
provision does come 
into play with a divorce. 
Recapture is not 
triggered in the event of 
a divorce and the 
transfer of a principle 
residence. Instead the 
spouse that becomes 
full owner will be 

subject to the recapture provisions set out in the Act, if the home is sold with the 36-
month recapture period. If the home was purchased between April 9, 2008 and 
December 31, 2008 the credit must be repaid over 15 years, divorce does not 
accelerate the repayment.  However, the spouse receiving the home is fully responsible 
for the entire payments still due.
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#13: Closing Thoughts 
Advice from Mark Makara

The most important part and most difficult part of the process is trying to keep the 
emotion and anger out of the process. You are both going to lose. The only party that 
wins in a nasty divorce is the attorneys. The more anger and emotion are involved, the 
higher the cost goes. I have been involved in cases with average, everyday people with 
gross incomes of less than $100,000, who end up spending $60,000 to $80,000 in 
professional fees. Where does that money come from? Both parties usually incur debt, 
or it is taken from money saved for the children.

By no means am I saying this is easy. Each situation is different. But, when it is all said 
and done, both parties will have to give, and will have settled for less than they thought 
they would. Paying attorneys and accountants to fight over numbers will not solve your 
case. The two spouses will ultimately make the final decision to accept an offer or not. 
Professionals will not make that decision for you. So, the best advise I can give is to get 
a fair deal and move forward.

Going to trial is very time consuming and costly, so limit the time your attorney speaks to 
your spouse’s attorney. Communicate with your soon to be ex, and schedule a 

mediation as soon as possible. I make this sound 
easy, and I know from experience it is not. 
However, the more the two spouses can 
communicate, with or without mediation, the faster 
the two of you will get this process completed.

One other thing, which I consider to be an 
important aspect of completing the divorce 
process, is don’t be greedy. As I mentioned above, 
both of you will lose and neither will get out of the 
marriage without a scar or two. However, both of 
you can avoid leaving with even more scars 
because of greed; it is not worth the time or cost.

I hope after reading this eBook you have come away with a few tips to help you through 
the divorce process. No matter how hard it seems, communication with your ex-spouse 
on important issues, and keeping greed out of the process will go a long way in settling 
your divorce.

Again, if I may be of assistance please visit www.Makara-Assoc.com.

This information is based on facts, assumptions and representations as stated and authorities that are subject to 
change. We will not update this information for subsequent legislative or administrative changes of future judicial 
interpretations. LEGAL NOTICE AND DISCLAIMER: The information within this eBook is for informational and 
educational purposes only and is not tax advice and should not be used as such. The facts of each individual 

situation can have significantly different outcomes when applying tax law. The hiring of a CPA is an important decision 
not to be based solely on advertisements.
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